RESPONSE OF HAWAII GOVERNOR LINDA LINGLE 

AND HAWAII ATTORNEY GENERAL MARK J. BENNETT 

TO THE U.S. SENATE REPUBLICAN POLICY COMMITTEE’S 

OPPOSITION TO S. 147 (THE "AKAKA BILL") 

The Akaka Bill--which affords Native Hawaiians the same type of recognition afforded American Indians and Alaska Natives -- neither further balkanizes the United States nor sets up a race-based separate government in Hawaii.  It provides a simple measure of justice and fairness to Native Hawaiians.  


The special status of Native Hawaiians as an indigenous people of the United States has been recognized by the Congress for almost 100 years.  The organic document admitting Hawaii to the Union textually recognizes that status, as do scores of Acts of Congress.  The Akaka Bill simply formalizes the relationship, and will help to protect the many current programs that benefit Native Hawaiians.


This type of recognition has helped preserve the language, identity, and culture of other indigenous peoples of America, and it will help do the same for Native Hawaiians.  The Akaka Bill has the support of Republicans and Democrats in Hawaii; indeed, a 2005 Resolution supporting the bill passed the Hawaii Legislature with only one no vote.  


Native Hawaiians have fought and died for this country in wars dating back almost 100 years.  They fight today for this country in Iraq and Afghanistan.  The Akaka Bill will not change the patriotism or valor of Native Hawaiians or Hawaii's other citizens.  It will not set up a foreign nation in Hawaii.  It will, however, put Hawaii on an equal footing with its 49 sister states, and it will end the second class status of Hawaii's indigenous people -- Native Hawaiians.  It is fair and just -- nothing more, and nothing less.

To the fair-minded people that we Americans pride ourselves on being, the Senate’s Republican Policy Committee arguments against the passage of S. 147 are just plain wrong.  The notions they advance -- that S. 147 “authorizes the creation of a race-based government,” is “profoundly counterproductive to the nation’s efforts to develop a just, equitable, and color-blind society,” “represents a serious distortion of the constitutional and historical standards” Congress has used to recognize America’s other indigenous people, and can only “lead the nation down a path to racial balkanization” -- simply are not supported by the Constitution, by history, by the language of S. 147, or by reality.


S. 147 does not treat Native Hawaiians specially, and Native Hawaiians are not asking for “special” treatment.  Given their shared common experience of a severe loss of their lands and self-governance, and a wholesale disruption of their cultural practices, Native Hawaiians only want to be treated the same way all other native indigenous Americans have been treated.  They are simply asking Congress to accord them the same political status Congress has accorded the other native peoples of the United States.  

The history and experiences of American Indians, Alaska Natives, and Native Hawaiians are in many ways  indistinguishable, and thus there is no justification to argue against the passage of a bill that would extend similar treatment and political recognition to the last of these native groups.  Indeed, because Native Hawaiians, Native Americans, and Alaska Natives share similar experiences, it would be grossly unfair and wholly arbitrary to treat one of them —- Native Hawaiians -- differently.  

We enclose a full analysis of the clear constitutionality of S. 147.  We believe there is no basis for the Policy Committee’s suggestion that S. 147 is unconstitutional.  This is especially so given the recent United States Supreme Court case of United States v. Lara, 541 U.S. 193 (2004), in which the Court confirmed the plenary power of Congress to legislate pursuant to the Indian Commerce Clause.  Indeed, it is impossible to read Lara without concluding that it provides very strong support for S. 147’s constitutionality.  We thus believe that it is misleading, at best, to suggest that the United States Supreme Court has already determined that Congress cannot constitutionally accord the same treatment to Hawaiians that it has accorded to America’s other native people.  

Congress’s power to recognize America’s native people is plenary, and the Supreme Court has declared that subject only to the limitation that Congress not act “arbitrarily,” it is for Congress, and not the courts, to determine which native peoples will be recognized, and to what extent.  In each instance, Congress alone sets the criteria and conditions for recognition.  The arguments against recognition for Native Hawaiians because Hawaiians cannot satisfy the requirements Congress set out for the recognition of Native Americans (in the Indian Reorganization Act of 1934) are simply not relevant because Congress has not and need not include those conditions in S. 147.  Native Hawaiians have always had to rely on a separate bill for recognition because the Indian Reorganization Act of 1934 was never intended to be the means of providing recognition for Native Hawaiians –- it literally only applies to the native people of the “continental United States.”  See 25 U.S.C. § 473; 25 C.F.R. § 83.3.    

Similarly, because the Congress’s power to recognize America’s people is so extensive, the Policy Committee’s argument that S. 147 is unjustifiable because “Congress cannot simply ‘create’ an aboriginal Indian government,” and that the existence of a “tribe” is a necessary prerequisite for recognition is not a worthy legal argument.  

While it is true (1) Hawaiians no longer have an existing governmental structure with which to formally engage in government-to-government relations with the United States, (2) that Hawaiians’ last form of government was a monarchy, and (3) that anthropologically, Hawaiians have not organized themselves in “tribes,” Alaska Natives have never been so organized, and individual members of American Indian tribes do not exercise sovereignty directly.  S. 147’s very purpose is to allow Native Hawaiians to re-form and restore the governmental structure that the United States has since acknowledged it had a substantial hand in destroying.  These circumstances make it particularly ironic to attack S. 147 on the grounds that Native Hawaiians have no “tribes” and are not presently constituted as a “sovereign entity.”  

The only reason Native Hawaiians have no sovereign entity today is because the United States aided in the extinguishment of Hawaiians’ sovereignty. 

It simply cannot be that the United States’s more complete destruction of Hawaiian sovereignty prevents Congress from ameliorating the consequences of its own government’s actions by restoring some measure of sovereignty to the Native Hawaiian people some one hundred years later.  If nothing else, S. 147 represents all that is just and fair -– it is Congress’ recognition that, because Americans were instrumental in destroying Native Hawaiian sovereignty in the past, it is incumbent upon Congress to use its powers to recognize America’s native people to allow Native Hawaiians to regain some part of their sovereignty today.  It is simply untrue that Congress cannot recognize Native Hawaiians, because Native Hawaiians lack the very sovereignty that S. 147 was written to give them.  

The other attacks on S. 147 are also without merit.  The claim that nothing in S. 147 guarantees that the governing entity the bill allows Native Hawaiians to form will be “democratic in nature,” ignores the fact that the other native entities Congress has recognized -- the Alaska Native corporations and Native American tribes -- by definition, are permitted to govern themselves as they see fit.  Their governments are, however, essentially democratic in nature, and there is no reason to believe Native Hawaiians will not similarly organize themselves.   And should they organize themselves in a way unsatisfactory to Congress, Congress is in no way compelled to afford them any further rights, and S. 147 essentially conveys nothing beyond recognition itself —- no land, no resources, no territorial sovereignty.

The Policy Committee contradicts its own objection that the Bill of Rights is not guaranteed to apply to the Native Hawaiian entity that is ultimately organized under S. 147, when it notes that the Secretary of the Interior must certify that the civil rights of entity members are “protected.”  If it has no confidence in the Secretary of the Interior to do this, then it should designate a different federal official to ensure this result.

The Policy Committee complains that S. 147 provides no mechanism to enable Hawaii’s citizens to determine whether they want the new Native Hawaiian entity “in their midst.”  This ignores two realities:  The citizens of Hawaii have already adopted provisions in their constitution and laws recognizing and according Hawaii’s native people and culture a special place in the community; and S. 147 expressly ensures that the State will be involved as a co-equal in the negotiations that will take place between the State, the Hawaiian governing entity, and the United States.  

The notion that S. 147 contravenes political understandings reached at the time of Hawaii’s statehood is inaccurate.  At statehood, both the federal government, in the Admission Act, and the people of Hawaii, through their Constitution, made provision for certain lands, and the income and proceeds from those lands, to be held as a public trust and used for the benefit of Hawaii’s native people.  And even if no quasi-sovereign entity was created at the time, nothing prevented future recognition of such an entity.  Indeed, in 1978, the people of Hawaii created the Office of Hawaiian Affairs in a clear attempt to provide some measure of self-determination for Native Hawaiians.  Although OHA was a state entity, and not a quasi-sovereign entity immune from the strictures of the 14th Amendment, that surely does not in any way prevent the creation today of a truly quasi-sovereign entity for Native Hawaiians.  S. 147 finishes the effort Hawaii’s citizens started almost thirty years ago to restore a sense of place, some semblance of self-determination and self-governance, and identity to Hawaii’s native people.  

Assertions that state taxation and regulation of Native Hawaiian assets or behavior will be hampered by S. 147’s passage are baseless speculation.  Voicing specious claims that S. 147’s enactment could lead to secession is simply irresponsible.  Nothing in S. 147 authorizes or permits total independence for a Native Hawaiian nation.  Claims that S. 147’s passage will subject the State and the United States to additional litigation and expose them to greater liability are similarly unsupported and unsupportable.  Native Hawaiians can and have sued, and nothing in S. 147 increases the number or enlarges the kinds of claims that can and have been brought.  There is also no basis for fears that Hawaii will be overrun by gambling interests (the bill expressly makes the Indian Gaming Regulatory Act unavailable to the Native Hawaiian entity), or that funding for other native groups and programs will be reduced.  Nothing in S. 147 takes funding away from existing Native American tribes, and section 9(b) of the bill specifically provides that the bill provides no authorization of any kind “to participate in any Indian program or service to any individual or entity . . . .” Indeed, Native Americans and Alaska Natives fully support S. 147.  More fundamentally, it is offensive to suggest that Native Hawaiians should be denied benefits other native communities are provided, and worse, to pit one native community against another.  

Rather than crack the “melting pot” that is Hawaii (an outcome opponents of S. 147 purport to fear), passage of S. 147 will finally give official and long overdue recognition to the losses Hawaiians have suffered -- the blurring, if not diminution, of Hawaiians’ native identity; the erosion of their confidence as a people; the destruction of any semblance of self-determination and self-governance; and, as the United States Supreme Court put it, the loss of a “culture and way of life.”  Finally, Native Hawaiians will have restored to them what they lost more than a hundred years ago -- status as a people and recognition of their roots.   

If equality and justice among all of this Nation’s people is to be achieved, then S. 147 must be enacted.  The “American values” the Policy Committee touts demand no less.          

PAGE  
4

